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Independent Mental Health Act Review published 6 December 2018 
 
The process of the review of the Mental Health Act (1983) began in May 2017 when the 
Prime Minister, Theresa May, announced she was “pledging to rip up the 1983 act”. In 
October 2017 Sir Simon Wessley was invited to chair the review and an interim report was 
published in May 2018. 

“Modernising the Mental Health Act. Increasing choice, reducing compulsion. Final report of 
the Independent Review of the Mental Health Act” proposes that the MHA should be 
retained but significant changes should be made to it.  

The proposals stated aim is to “shift the dial” in favour of the patient rather than the 
professionals. The report recommends four guiding principles that should be on the face of 
the act (rather than in the Code) and be embedded into how the MHA is applied: 

• Principle 1 Choice and autonomy: ensuring that the person’s views and choices 
are respected 
 

• Principle 2 Least Restriction: ensuring that the MHA’s powers are used in the 
least restrictive way 
 

• Principle 3 Therapeutic Benefit: ensuring patients are supported to get better 
 

• Principle 4 The Person as an Individual: ensuring the patient is viewed and 
treated as a rounded individual. 

 
 
The recommendations include: 

• The introduction of Advance Choices Documents (ACDs). These would enable a 
patient to set out choices and preferences about treatment in advance. 
 

• A “nominated person” (NP) to replace the Nearest Relative (NR), but with similar 
powers. If the patient lacks capacity to decide an NP on admission then an AMHP 
could apply for an Interim NP (INP) to be appointed.  
 

• NPs and INPs should be consulted about a renewal of a patient’s detention, extension 
of a community treatment order, transfer from one hospital to another and discharge, 
rather than simply notified. NPs should have a power to challenge treatment before 
the Mental Health Tribunal where the patient does not have capacity to do it 
themselves. 
 

• The county court power to displace a NR should be replaced with a Mental Health 
Tribunal power to overrule or displace a NP, and only contested nominations should 
be heard in court. 
 

• The statutory right to mental health advocacy should be extended and IMHA services 
should be “opt out” for all who have a statutory right to it, rather than “opt in”.  
 

• The families of patients who die in detention should have access to non-means tested 
legal aid.  The guidance to Coroners should make it clear that a death under 
DOLS/LPS in a psychiatric hospital should be considered a death in state detention 
for the purpose of section 1 Coroners and Justice Act 2009.  
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• Mental health crisis and community services should be more accessible and 

responsive and there should be a “concerted cross-organisation drive to tackle the 
culture of risk aversion”. 
 

• The criteria for detention (and CTOs) should be strengthened to include the 
requirement that treatment must be available which would benefit the patient, and 
which cannot be delivered without detention, and there must be a “substantial 
likelihood of significant harm” to the health safety or welfare of the patient or the safety 
of others. 
 

• There should be a new statutory “care and treatment plan” introduced that is signed 
off within 7 days of detention under s.2 and s.3 by the responsible clinician and which 
can be reviewed (although not altered) by the Tribunal. 
 

• Section 2: there should be a requirement for a second clinical assessment after 14 
days and the patient should be able to apply to the Tribunal beyond the first 14 days. 
 

• Section 3: The initial duration of s.3 should be reduced to 3 months, with a renewal for 
3 months, and thereafter for 6 months. If a patient has been detained under s.3 within 
a 12- month period, then s.2 should only be used if there has been a change in 
circumstances. 
 

• Patients who are aged 16-17 years should not be admitted on the basis of parental 
consent and the test for capacity should only be the Mental Capacity Act 2005 (rather 
than “Gillick” competence). 
 
 

• Deprivation of liberty: MCA or MHA? 
o To be detained under the MHA, the patient must be objecting to admission or 

treatment otherwise they should be admitted informally or under the MCA 
o Only the MCA framework (DoLS/LPS) should be used where a person lacks 

capacity to consent to their admission or treatment and are not objecting 
o A patient could be held in hospital for up to 72 hours under MCA LPS 

amendments whilst it is determined whether the person is objecting 
o Amendments to the MCA and relevant procedures before the Court of 

Protection and Tribunal should be made to clarify the position in relation to 
those in the community subject to both the MCA and the MHA.  

 
• Tribunal members should receive training in particular conditions and be “ticketed” to 

hear cases concerning these conditions. Tribunals should be able to: 
o Direct rather than recommend leave/transfer 
o Direct care and treatment in the community if it is clear that without this the 

patient will have to remain in hospital  
o Refer cases of suspected breaches of patients’ human rights to the CQC  
o Hear challenges to treatment decisions after a SOAD approval 
o Order changes to the conditions to a CTO. 

 
• The use of Community treatment orders (CTO) should be significantly reduced; the 

criteria for CTO’s should be revised; they should last for no longer than 24 months. 
 

• The entitlement to s.117 aftercare should not be extended to include patients who 
have been detained under s.2 but patients who have contact with CMHTs, inpatient 
care and/or social services should have a “statutory care plan”.  
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• Police cells should be removed as a place of safety. 

 
• A new competence framework should be introduced to support organisations to fulfil 

their obligations under the Equality Act. 

 


